'BEFORE THE ENVIRONMENTAL APPEALS BOARD
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
WASHINGTON, D.C.

In re:

Deseret Power Electric Cbopérative PSD Appeal No. 07-03

PN P e

MOTION FOR EXTENSION OF TIME
TO FILE A RESPONSE TO THE BOARD’S JUNE 16, 2008 ORDER

The Officeb of Air and Radiation (OAR) of the Environmental Protection Agency
(EPA) and EPA Region 8 hereby move for an extension of time to respond to the Board’s
June 16, 2008 Order Requesting Further Briefing in this case. OAR and Region 8 request
leave to file a response to the Board’s order on August 8, 2008 and that the Board extend
the deadline for filings by other parties and interested persons to September 12, 2008.
Counsel for Petitioner Sjen‘a Club and Intervener Deseret Power Electric Cooperative do
not oppose this request. As grounds for this motion, OAR and Region 8 state the
following:

1. This case involves an appeal of a Prevention of Significant Deterioration

(PSD) permit issued by Region 8 of the Environmental Protection Agency (EPA) on

August 30, 2007 under the Clean Air Act to Deseret Power Electric Cooperative

" (Deseret). On November 21, 2007, the Board granted review of one of the issues raised

in the petition filed by Sierra Club (Petitioner) — whether the PSD permit at issue is

required to contain a Best Available Control.Technology limit for carbon dioxide (CO,)




emissions. After the conclusion of briefing on the issue by Petitioner, the Office of Air
and Radiation (OAR) and Region 8, Deseret, and several amici, the Board heard oral
arguments in this matter on May 29, 2008.

2. On June 16, 2008, the Board issued an Order Requesting Further Briefing
in this matter. The Boafd’s order requested that OAR and Region 8 provide further
briefing on two matters: (1) the enforceability of the CO, monitoring 1‘equi1'emenfs set
forth in section 821 of Public Law 101-549 and 40 C.F.R. §§ 75.1(b), 75.10(a)(3), and (2)
whether “a facility with the potential to emit at least the requiste number of tons per year,
aé speéiﬁed in section 169(1) of the Clean Air Act, 42 U.S.C. § 7479(1), of carbon
dioxide is a major emitting facility requiring a PSD permit.” . The Board’s Order
established a filing date of Wednesday, July 16, 2008 for OAR and Region 8’s brief, and
a filing date of Friday, August 15, 2008 for any responses from any party or interested
person that previously participated in this matter as amicus.

3. The Board’s June 16, 2008 Order specified that OAR and Region 8 |
“shall consult with both the Office of General Counsel and Office of Enforcement and
Compliance Assurance” (OGC and OECA, respectively) in preparing the supplemental
brief. The Board’s Order also reduested that EPA identify “every administrative or
judicial enforcement action taken to date, if any, to enforce\ any requirements springing
out of or resulting in whole orin part from section 821 of Public Law 101-549 or 40 CFR
part 75 (as they relate to CO2) and the basis on which the jurisdiction of the court or
Agency was invoked in each case.” |

4. As requested by the Board, OAR and Region 8 are currently consulting

with OGC and OECA to address the issues raised in the Board’s Order. In addition, these




offices are working diligently to compile the enforcement action information requested
by the Board:

S. Based on efforts to date, the aforementioned EPA offices have determined

that additional time will be needed to gather a thorough record of the previous
¢nforcement actions and to complete deliberations among offices regarding the response
to the Board’s Order. Based on discussions to date, OAR‘ and Region 8 anticipate' that
they will need an additional 23 days to complete the requested fact-gathering and develop
.a coordinated position on these matters, in consultation with OGC and OECA. The
Board’s granting of this extension of the filing date will ensure that the response filed by
OAR and Region 8 will be complete and fully informed by the views of the appropriate
offices within EPA. .

6. Prior to filing this motion, counsel for EPA contacted counsel for
Petitionér and Deseret. Both counsel indicated that they did not oppose the proposed
extension of time and requested a similar extension (with additional time for
consideration of the Labor Day weekend) to file their response briefs.

WHEREFORE, OAR and Region 8 respectfully request that the Board
grant an additional 23 days — until August 8, 2008 — for OAR and Region 8 to respond to

the Board’s July 16, 2008 Order Requesting Further Briefing. In addition, OAR and




Region 8 request an additional 28 days — until September 12, 2008 — for any other parties

and amici to file response briefs.

Date: July 9, 2008 Respectfully submitted,
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Brian L. Doster

Elliott Zenick

Air and Radiation Law Office
Office of General Counsel
Environmental Protection Agency
1200 Pennsylvania Ave. N.W.
Washington, DC 20460
Telephone:  (202) 564-7606
Facsimile: (202) 564-5603

Sara L. Laumann

Office of Regional Counsel (R8-ORC)
Environmental Protection Agency, Region 8
1595 Wynkoop St.

Denver, CO 80202-1129

Telephone: (303) 312-6443

Facsimile: (303) 312-6859




CERTIFICATE OF SERVICE

I hereby certify that copies of this Unopposed Request for Extension of Time to
File A Response to the Board’s June 16, 2008 Order were served on the following

persons:

By U.S. Mail and electronic mail:

David Bookbinder
Sierra Club

400 C Street, NE
Washington, DC 20002

david. bookbindersierrachub.ore

By U.S. Mail:

James H. Russell
Steffen N. Johnson
‘Luke W. Goodrich
Winston & Strawn LLP
1700 K. Street N.W.
Washington, D.C. 20006

Vickie Patton

Deputy General Counsel
Environmental Defense
2334 North Broadway
Boulder, CO 80304

Katherine Kennedy

Michael J. Myers

Morgan A. Costello
Environmental Protection Bureau
The Capitol

Albany, NY 12224

Kimberly Massicotte
Matthew Levine

Assistant Attorneys General -
P.O. Box 120, 55 Elm Street
Hartford, CT 06141-0120

Joanne Spalding

Sierra Club

85 Second St., Second Floor
San Francisco, CA 94105
Joanne.spaldinglrsierraciub.ory

Tom Greene

Theodora Berger

Susan L. Durbin

California Department of Justice
1300 I Street, P.O. Box 944255
Sacramento, CA 94244-2550

Valerie S. Csizmadia

Attorney General’s Office

Third Floor, 102 W. Water Street
Dover, DE 19904

James R. Milkey

Environmental Protection Division
One Ashburton Place

Boston, MA 02108

Gerald D. Reid

Depart of the Attorney General
State House Station #6
August, Maine 04333-0006

Tricia K. Jedele
Department of Attorney General
150 South Main Street
Providence, RI 02903-2907 -




Kevin O. Leske

Scot Kline

Office of Attorney General
109 State Street

Montpelier, VT 05609-1001

Stephanie Kodish

National Parks and Conservation
Association

1300 19" Street N.W., Suite 300
Washington, DC 20036

Kassia R. Siegel

Center for Biological Diversity
P.O. Box 549

Joshua Tree, CA 92252

Date: July 9, 2008

Michael McCally

Kristen-Welker-Hood

Physicians for Social Responsibility
1875 Connecticut Ave. N.W., Suite 1012
Washington, DC 20009

Edward Lloyd

Columbia Environmental Law Clinic
Columbia University School of Law
425 West 116" Street

New York, NY 10027
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